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TORTIUS INTERFERENCE WITH BUSINESS
INTERESTS: AN AMERICAN PERSPECTIVE

ONb6IL-LQadIdi

A front-page article in the New York Times recently at-
tracted the attention of lawyers and businesses because of
the unusual story that it told."! The article reported that an
ultra-wealthy hedge fund operator had engaged in transactions
and activities which amounted to a billion dollar bet that he
could ruin another company (Herbalife) and make money
from doing so.

According to the article, the hedge fund operator’s conduct
constituted an “extraordinary attempt to leverage the corridors
of power-in Washington, state capitols and city halls - for his
hedge fund’s profit after taking a $1 billion financial position
called a short, a bet that will pay off only if Herbalife’s stock
drops.”

To carry out his plan, the hedge fund operator convinced
certain members of Congress to call for investigations in the
legality of the business activities of Herbalife. A New York
State senator, a Boston city councilmen, the majority leader of
the Nevada Senate, and various elected officials in California
were all persuaded to join the cause.

The hedge fund operator’s team organized protests, called
news conferences, and instigated letter-writing campaigns.
These efforts were allegedly intended to shake investors’
confidence in Herbalife and cause the price of its shares to fall.

The hedge fund operator purported to be concerned about
Herbalife’s bad treatment of minorities, and he promised to
give to charity any profits that he made from his campaign
against Herbalife. However, the operator admitted that the
investors in his hedge fund would be enriched if his plan suc-
ceeded. Thus, it seems clear that the operator would benefit
indirectly. A former chairman of the federal Securities and
Exchange Commission was quoted as saying that it looked as
though the hedge fund operator was more interested in mov-
ing the price of Herbalife’s shares than in spreading the truth
about its treatment of minorities.

From a legal perspective, the question is whether such
efforts to harm another business are permissible. Under
American law, the logical starting point for thinking about
this issue is a body of legal principles called the law of “tor-
tious interference.” In America, this part of tort law is almost
entirely based on common law principles. Thus, the relevant
rules are found not in codes but in the published decisions
issued by courts in earlier cases.

The origins of American law on tortious interference can be
traced back to Lumley v. Gye,’ a British lawsuit. In that case,
decided in 1853, the Queen’s Bench held that that a competitor

1 Michael S. Schmidt, Eric Lipton, and Alexandra Steven-
son, Hedge Fund Lobbies Hard to Back an Investment, N.Y.
Times, Mar. 10, 2014, at Al.

2 Id.

3 2 ElL & Bl 216 (1853).
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could be held liable for damages caused by his persuading an
opera star to break her exclusive-engagement contract to sing
only at the plaintiff’s opera house.

There are two branches to the American law of tortious
interference. The first branch is called “tortious interference
with contract.” The second branch is called “tortious interfer-
ence with prospective advantage.”

The two causes of action for tortious interference are part
of what is sometimes termed “advanced tort law.”* While
all American lawyers are well acquainted with basic tort
principles,’ only a small percentage of those lawyers would
be able to say much about the law of tortious interference.
However, business lawyers are an exception. Claims for
tortious interference are often asserted in litigation between
American businesses.

In some instances, a successful tortious interference claim
will result in an award of damages in the millions of dollars.
Indeed, in a landmark case named Texaco v. Pennzoil,® which
was decided a generation ago, a court awarded the plaintiff
what was then the largest tort judgment of all time, $10.2 bil-
lion (as affirmed on appeal).

The American law governing liability for tortious interfer-
ence is complex. Nevertheless, it is possible sketch some of

4 See Vincent R. Johnson, Advanced Tort Law: A Problem
Approach (LexisNexis 2010) (Chapter 5 deals with tortious in-
terference).

5 See Vincent R. Johnson, Studies in American Tort Law
(Carolina Academic Press, Sth ed. 2013).

6 729 S.W.2d 768 (Tex. App. 1987). The case was ultimately
settled for $3 billion.
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the main features of this body of legal principles as it might
apply to the Herbalife dispute. It is plausible, but far from
certain, that the hedge fund operator’s efforts to destroy Herb-
alife could subject the operator to liability under the law of
tortious interference.

First, it is important to understand that the law of tortious
interference is in flux. It also differs to some extent from
one state to the next. Thirty-five years have passed since the
relevant legal principles were clarified and simplified by the
American Law Institute in the Restatement (Second) of Torts.!
The relevant provisions of the Restatement (Third) of Torts
have not yet been drafted.

Second, American law is clear that only intentional in-
terference with business relationships is actionable. Merely
negligent interference rarely gives rise to liability. The news
reports related to the Herbalife controversy suggest that the
hedge fund operator indeed intends to interfere with Herbal-
ife’s business interests. Therefore, it seems likely that Herb-
alife would be able to establish that the operator acted with
the required degree of culpability. However, one difficulty
might relate to whether the plaintiff would need to prove that
the defendant intended to interfere with specific business
relationships, rather than with business interests generally.
Many cases have held that the defendant in a tortious interfer-
ence action must have known of the particular contract that
was disrupted. Other cases have applied to looser standard.
It makes sense that intended widespread harm should be ac-
tionable, but most tortious interference cases have involved
conduct much more narrowly focused than a generalized intent
to ruin a corporation.

Third, it is easier to sue for tortious interference with con-
tract than for tortious interference with prospective advantage.
This makes sense because an economic interest that meets the
requirements of the law of contracts undoubtedly deserves
more protection than an interest involving only the hope that
a contract would be reached. Thus, it would be easier for
Herbalife to argue that, as a result of tortious interference,
suppliers breached existing contracts with it to provide materi-
als or services than to argue that it was harder for Herbalife
to strike favorable deals with suppliers who were under no
contractual obligation to provide goods or services.

Fourth, there is a distinction between complete disruption
and mere “burdening.” Assuming that other requirements are
met, all states allow a plaintiff to sue for complete disruption
of economic relations, such as when the defendant in a tortious
interference action caused a party to a contract to breach the
agreement or caused a prospective party to a contract not to
enter into an agreement. In contrast, in cases involving mere
“burdening,” the performance or negotiation of a contract is
made more difficult or expensive, but not disrupted entirely.
For example, in the Herbalife dispute, Herbalife sought to
defend its reputation by mobilizing an army of lobbyists.
The amounts spent on that effort were an unwanted burden
to Herbalife. While some American states allows plaintiffs
to recover the costs of “burdening” in tortious interference

1 See Restatement (Second) of Torts §§ 766-774B (1979).
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actions, others do not. In the latter group of states, only
losses resulting from total disruption of a business relation
are actionable.

Fifth, many states hold that interference with prospective
advantage is actionable only if the defendant engaged in “in-
dependently tortious” conduct. Thus, something in the nature
of violence, misrepresentation, or otherwise clearly unlawful
conduct is required. Simply persuading another person not to
enter into a contract with the plaintiff is not actionable.

Sixth, interference with business interests is actionable
only if the interference is “improper” or, in other words, “un-
privileged.” This is a key issue in most cases and the analysis
is often multi-dimensional. In many instances, it is necessary
to refer to other areas of American law. For example, in the
United States, there is a constitutional right to petition the
government. Inlight of that fact, the actions of the hedge fund
operator in contacting the public officials and encouraging
them to investigate Herbalife might be privileged, and there-
fore not the basis for a tortious interference lawsuit. However,
the Petition Clause of the United States Constitution does not
grant absolute immunity to one who petitions the government.
Rather, the guarantees of the Petition Clause are coextensive
with those which have been articulated in First Amendment
cases. Thus, statements that are made with knowledge of
falsity or reckless disregard for the truth are not protected.? In
contrast, true statements usually enjoy an absolute privilege.?

It is impossible to reduce the complex body of law gov-
erning the issue of whether interference was improper to a
brief statement. The most that can be said is that in the usual
case the relevant factors include “(a) the nature of the actor’s
conduct, (b) the actor’s motive, (c) the interests of the other
with which the actor’s conduct interferes, (d) the interests
sought to be advanced by the actor, (e) the social interests in
protecting the freedom of action of the actor and the contrac-
tual interests of the other, (f) the proximity or remoteness of
the actor’s conduct to the interference, and (g) the relations
between the parties.”

American tort law is complex and there are many aspects
that could be improved. No other country would adopt all
of the American rules on tortious interference “as is.”> Nev-
ertheless, even as presently configured, the law of tortious
interference performs an important role in regulating busi-
ness competition. Wrongdoers are often held accountable for
unwarranted interference with business interests.

2 Cf. McDonald v. Smith, 472 U.S. 479 (1985).

3 Ventas, Inc. v. HCP, Inc., 647 F.3d 291 (6th Cir. 2011)
(affirming a $101 million compensatory damages judgment be-
cause the defendant failed to prove the statements that caused
the interference were true).

4 White Sands Group, L.L.C. v. PRS II, LLC, 2009 Ala.
LEXIS 201, *14 (Ala.) (quoting Restatement (Second) of Torts
§ 767 (1979)).

5 Cf. Randall Peerenboom, Toward a Methodology for Suc-
cessful Legal Transplants, 1 Chinese J. Comp. Law 4 (2013).
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Academic freedom at Georgian Universities
Prof. Dr. Giorgi Rusiashvili

Academic freedom

1. In the curriculum for each specialty, which shall be prepared by the relevant faculties of Universities,
there shall be both mandatory and selective courses giving the respective amounts of credits to increase
the competition between the subjects, which is not the case today;

2. The curriculum shall be prepared according to Bloom’s taxonomy of learning domains to better
allocate the courses in the curriculum depending on the year of teaching to reach the specific goals for
each respective domain;

http://www.nwlink.com/~donclark/hrd/bloom.html

3. The syllabus for these course which shall be prepared by the teachers shall contain the course skills
and knowledge results’ minimal pass level requirements;

4. There shall be different & selective tutors for each of the courses to increase the competition between
the teachers and as based on it to increase the quality of the teaching;

5. Teaching and assessment shall be separated from each other, so this two functions of the learning
process which are interlinked today in an “ugly” form shall end. So the students based on competitive
process basis of selection of tutors to select those and only those teachers which better than others pre-
pare their skills, knowledge and background to pass the minimal pass level requirement for the course as
defined in clause (3), which will increase the quality of teaching;

6. There shall be the established the pass level examination to each course based on independent as-
sessment not linked to the tutors, which shall be thus done as absolutely independent measurement of
skill & knowledge obtained;

7. The tutor shall select the studying program based on its free opinion and choice but in order the
students to pass the minimal pass level requirement based on the study and syllabus aims and purposes;

8. The text books for this purpose shall be translated in the language of instruction (Georgian, English
or Russian etc) for tutors and students with the help of Universities;

9. There shall be private (for fee) and public (free of charge) universities, where for the entry to the
private universities it will be enough the attestation exams only (what today is called ‘saatestato gamocdebi’
- meaning successful completion of the secondary school) and for the entry to the public universities it
shall be necessary passing also of the entry level of national state exams (which is called today - ertiani
erovnuli gamocdebi, which would mean the certification to enter studying at public Universities);

10. At the end both private and public Universities shall have the common level of assessment (state
examination) as diplomas from both public and private Universities shall be inter-recognizable. For ex-
ample at the level of master’s degree these may be regulated by the one and the same standards for the
master thesis assessment. Regarding the bachelors degree level there might be invented again some sort
of the bachelors diploma thesis writing which will be used as a tool for the standardized graduation from
both public and/or private Universities;

11. The universities shall have dormitories as required properly where boys and girls shall live together
in student life. From other point the Bologna process also treats the students as adults (20+), but which is
hardly a case in Georgian reality as the students are linked to families and are treated by all as ‘children’;

12. From the public universities, the tutors shall be sent for training abroad.
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